U.S. Department of Justice
Office of the Solicitor General

Washington, D.C. 20530

June 3, 1985

MEMORANDUM

TO: Samuel A. Alito )
Charles J. Cooper 7
Kenneth Cribb
Stephen Galebach
Carolyn Kuhl
William B. Reynolds
Richard Willard

FROM: Charles Fried

Enclosed please find Sam Alito's recommendation
in the abortion cases and my draft of what might be an
introduction to the brief. This material should
provide background for our meeting later this week. I
need hardly say how sensitive this material is, and ask
that 1t have no wider circulation. My secretary will
be contacting you regarding the meeting.
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Memorandum

IHSrnburgh v. American College pe

of Obstetricians and Gynecologists

No. 84-495; Diamond v. Charles,
No. 84-1379.

June 3, 1985
To

From

The Solicitor General Samuel A. Alito

TIME

In Thornburgh, the state's time to file its brief has been
extended until June 29, 1985. In Diamond, appellants'

brief is
due, without an extension, on July 5, 1985.

RECOMMENDATIONS

The Civil Division and the Office of Legal Policy recommend

amicus participation in support of the constitutionality of the
state legislation. I agree.
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DISCUSSION

A. The decisions below. These are appeals from decisions

by two courts of appeals striking down state laws regulating
abortions.

1. In American College of Obstetricians and
Gynecologists v. Thornburgh, 737 F.2d 283 (1984), a divided panel
of the Third Circuit (Sloviter, Higginbotham, Seitz) held
unconstitutional numerous provisions of the Pennsylvania Abortion
Control Act, 18 Pa. Cons. Stat. Ann. §§ 3201-3320 (Purdon
1983). The panel's approach was signalled by the opening section
of the opinion (737 F.2d at 287-289), which can only be viewed as
an effort to impugn the motives of the Pennsylvania
legislature. After concluding (id. at 289-290) that the
"customary discretion" accorded a district court's ruling on a
preliminary injunction motion was inappropriate in view of the
"unusually complete factual and legal presentation," the panel
held unconstitutional or enjoined enforcement of seven major
provisions of the Pennsylvania law. Former Chief Judge Seitz

dissented on most points. The following is a summary of the
panel's holdings:

(a) Section 3205 of the Pennsylvania law requires a
physician or assistant to provide certain factual information to
a woman seeking an abortion. Thils information includes the name
of the physiclan performing the abortion, the probable
gestational age of the fetus, the fact that certain benefits may
be available to assist in child-rearing, and the fact that the
father is liable for child support. The panel struck down this
provision in its entirety (737 F.2d at 295-296), holding that it
was intended to discourage abortions, rather than inform, and
would interfere with the physiclan's prerogatives. Judge Seitz
dissented (id. at 313), noting that much of the information had
been termed "not objectionable" in Akron v. Akron Center for
Reproductive Health, 462 U.S. 416, 445 n.37 (1983). Judge Weis,
dissenting from the denial of rehearing en banc, likewise
criticized this holding (737 F.2d at 317) and observed that
"[s]Juppression of objective information highly pertinent to

important decisions 1is indeed a disturbing and unwelcome concept
in American law."
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(b) Section 3206 of the Pennsylvania law requires
unemancipated minors to obtain parental consent or a court order
before having an abortion. The panel found this provision to be
facially constitutional but enjoined enforcement until the
Pennsylvania Supreme Court issues rules spelling out the court
procedures in greater detail (737 F.2d at 296-297). "To pass
constitutional muster," the panel pronounced, "the alternative
judicial procedure must be an established and practical avenue"
(id. at 297). Judge Seitz agreed with this disposition (1d. at
313); Judge Weis concluded (id. at 318) that the provision
satisfied the standards of Planned Parenthood Association v.
Ashecroft, 462 U.S. 473, 490-1493 (1983) (plurality); 1d. at 505
(0'Connor, J., concurring); and Akron, 462 U.S. at 439-442. 1/

(c) Section 3208 of the Pennsylvania statute provides
for the publication by the state of materials regarding
abortion. Under Section 3205, women were to be told that they
could, but need not, view these materials. In an extraordinary
ruling, 2/ the panel invalidated this printing provision, stating
that it is "inextricably intertwined with section 3205" (737 F.2d
at 298). Judge Seitz disagreed (id. at 313-314).

(d) Section 3210 makes it a crime knowingly or
recklessly to induce or perform an abortion on a viable fetus but
provides that a physician has a complete defense if, in his best
medical judgment, the fetus is not viable or the abortion is
needed to preserve maternal life or health. The panel found no
constitutional flaw in this provision but suggested (737 F.2d at
299-300) that it might reach a different conclusion if there were
"convincing evidence of unconstitutional chill." Judge Seiltsz
objected (EQ: at 314) to this observation.

1/ See also H.L. v. Matheson, 450 U.S. 398 (1981); Bellotti v.

Baird, 443 U.S. 622 (1979); Planned Parenthood of Missouri v.
Danforth, 428 U.S. 52 (1976).

2/ The panel's ruling on this provision, while fairly included
within the questions presented (84-495 J.S. 1i; Sup. Ct.R.
15.1(a)), is not discussed in the Jurisdictional Statement.
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(e) Section 3210(b) provides that a physician
performing an abortion of a viable fetus must use the method most
likely to preserve its 1life unless the risks to the mother would
be "significantly greater." Seizing on the word "significantly"
and rejecting the state's saving interpretation, the panel held
that the statute "traded off" the mother's health, in violation

of Colautti v. Franklin, 439 U.S. 379, 400 (1979). Judge Seltz
agreed (737 F.2d at 314).

(f) Section 3210(c) requires the attendance of a second
doctor if the fetus may be viable. In Ashcroft, 462 U.S. at 482-
486 (opinion of Powell, J.), 505 (opinion of O'Connor, J.), such
a requirement was upheld on condition that there be an exception
for emergencies. Refusing to infer such an exception, the panel
struck down this provision (737 F.2d at 300-301) over Judge
Seitz's dissent (id. at 314-315).

(g) Section 3214 requires reporting by physiclans
performing abortions. Distinguishing the reporting requirement
upheld in Planned Parenthood v. Danforth, 428 U.S. 52, 79-81
(1976), the panel held Section 3214 unconstitutional because of
its "nature and complexity" (737 F.2d at 302). It would increase
the cost of abortion, the panel noted (ibid.), would interfere
with medical discretion, produce a "profound chilling effect,"
and serve no compelling state interest. Judge Seitz dissented
(id. at 315-316).

(h) Section 3215(e) requires health and disability
insurers to offer policies, at lower cost, that exclude abortion
coverage. Because 1t had been stipulated that the actuarial cost
of these policies might be higher or lower, the panel struck down
this provision on the ground that it might cause "insurance costs
for women who wish abortion coverage [to] rise" (737 F.2d at

303). Judge Seitz agreed (id. at 316) with this extraordinary
holding. 3/ ' '

3/ This issue falls within the questions presented but is not
discussed in the Jurisdictional Statement. See note 2, supra.
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The Third Circult denled rehearing en banc with four
dissents. The state appealed under 28 U.S.C. 1254(2). Appellees
moved to dismiss for lack of finality. On April 15, the Supreme

Court postponed conslderation of the question of jurisdiction
until the merits stage.

2. In Charles v. Daley, T49 F.2d 452 (1984), a Seventh
Circult panel (Wood, Pell, Campbell) held that three provisions
of the Illinois Abortion Law of 1975 were unconstitutional. The
court's zeal 1s indicated by the fact that two of these

provisions had been substantially amended in 1984 prior to the
time of decision.

The provisions that were amended (Sections 6(1) and 6(4))
made it a crime for a person performing an abortion on a fetus
that is or may be viable intentionally to "fail to exercilse that
degree of professional skill, care and diligence to preserve the
l1ife and health of the fetus which such person would be required
to exercise in order to preserve the life and health of any fetus
intended to be born and not aborted." Rejecting claims of
mootness, the panel held that the challenge to Section 6(1) was a
live controversy because the possibility of prosecutions based on
events prior to repeal was "insufficiently speculative" (749 F.2d
452)--this despite the state's express disclaimer of any intent
to initiate such cases. Although enforcement of Section 6(4) had
been enjoined since the plaintiffs' initial challenge in 1979,
the panel held that the constitutional challenge to this defunct
provision survived as well because the state might at any time
reenact the prior provision (739 F.2d at 457-458).

On the merits, the court invalidated Section 6(1) because it
"does not specify that the attending physiclan's viabllity
determination alone shall govern" (749 F.2d at 459). 1In the
court's words (id at 460), Section 6(1) did not "afford due
deference to the concluslive viability determlination of the
attending physician." 4/

by As previously noted, Section 6(1) was substantially amended
in 1984. 1In 1983, a previous amendment was enacted making
viability "a subjective determination based on the medical
judgment of the attending physicilan" (749 F.2d at 455). The

court found (id. at 469 n.5) that this amendment was
insufficient.
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The court held that Section 6(4), which pertained to
potentially viable fetuses, was unconstitutional because it
"purport[ed] to regulate the performance of abortions at a stage
prior to viability" (749 F.2d at 460) and because "the State's
interest 1n preserving fetal 1life ¥ ¥ ¥ becomes compelling only
at the stage of viability" (id. at 461).

Finally, the court struck down Sections 2(10) and 11(d),
which (accurately) define the term "abortifacient" 5/ and require
physicians to notify their patients when such substances or
devices are prescribed. Brushing aside the assertion that these
provisions "protect those women who oppose abortifacient methods
of birth control for moral and/or religious reasons" (749 F.2d at
461-462), the court found that these provisions were "an attempt
by the State of Illinois" to "foist[]" upon women "its view that
life begins at conception" (id. at 462).

On May 20, the Supreme Court noted probable jurisdiction of
the appeal from this decision.

2. Jurisdictional problems. Both cases pose substantial
jurilsdictional problems that may preclude the Supreme Court from
reaching the merits of certain questions. Thornburgh poses the
question whether 28 U.S.C. 1254(2) contains an implicit
requirement of finality. In Slaker v. O'Connor, 278 U.S. 188,
189 (1929), the Court found such a requirement. See also South
Carolina Electric & Gas Co. v. Flemming, 351 U.S. 901 (1956).
More recently, the Court has questioned this construction.

City of New Orleans v. Dukes, U427 U.S. 297, 301 (1976); Doran v.
Salem Inn, Inc., 022 U.S. 922, 927 (1975). As noted by Stern and
Gressman (Supreme Court Practice 67 (5th ed. 1978)), the Court
has "finessed" this problem 1in recent years by treating appeal
papers as a petition for certiorari and granting certiorari (28
U.S.C. 2103) or employing a liberalized standard of finality.
Accordingly, it is possible but by no means certain that the
conceded lack of finality in Thornburgh will preclude the Supreme
Court from reaching the merits. The federal government has no
institutional interest in the interpretation of 28 U.S.C.
1254(2), and I doubt that we should enter this fray. We may
urge, however, that the Court grant certiorari if appellate
jurisdiction is found to be lacking.

5/ See Dorland's Medical Dictionary 3, 493 (26th ed. 1980).
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